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provision is not in the Online Rep-
resentations and Certifications Appli-
cation (ORCA) Database.

(f) Agencies may supplement the pro-
visions and clauses prescribed in this
part (to require use of additional provi-
sions and clauses) only as necessary to
reflect agency unique statutes applica-
ble to the acquisition of commercial
items or as may be approved by the
agency senior procurement executive,
or the individual responsible for rep-
resenting the agency on the FAR Coun-
cil, without power of delegation.

[60 FR 48241, Sept. 18, 1995, as amended at 61
FR 39192, July 26, 1996; 61 FR 67430, Dec. 20,
1996; 62 FR 51270, Sept. 30, 1997; 62 FR 64917,
Dec. 9, 1997; 63 FR 35720, June 30, 1998; 63 FR
52427, Sept. 30, 1998; 63 FR 70267, Dec. 18, 1998;
64 FR 32748, June 17, 1999; 64 FR 72418, Dec.
27, 1999; 67 FR 6120, Feb. 8, 2002; 67 FR 13065,
Mar. 20, 2002; 67 FR 21538, Apr. 30, 2002; 71 FR
44548, Aug. 4, 2006; 71 FR 57363, Sept. 28, 2006;
71 FR 74677, Dec. 12, 2006; 72 FR 63086, Nov. 7,
2007; 72 FR 63043, Nov. 7, 2007; 73 FR 10957,
Feb. 28, 2008; 73 FR 21778, 21789, Apr. 22, 2008]

12.302 Tailoring of provisions and
clauses for the acquisition of com-
mercial items.

(a) General. The provisions and
clauses established in this subpart are
intended to address, to the maximum
extent practicable, commercial market
practices for a wide range of potential
Government acquisitions of commer-
cial items. However, because of the
broad range of commercial items ac-
quired by the Government, variations
in commercial practices, and the rel-
ative volume of the Government’s ac-
quisitions in the specific market, con-
tracting officers may, within the limi-
tations of this subpart, and after con-
ducting appropriate market research,
tailor the provision at 52.212-1, Instruc-
tions to Offerors-Commercial Items,
and the clause at 52.212-4, Contract
Terms and Conditions-Commercial
Items, to adapt to the market condi-
tions for each acquisition.

(b) Tailoring 52.212-4, Contract Terms
and Conditions—Commercial Items. The
following paragraphs of the clause at
52.212-4, Contract Terms and Condi-
tions—Commercial Items, implement
statutory requirements and shall not
be tailored—

(1) Assignments;

(2) Disputes;
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(3) Payment (except as provided in
subpart 32.11);

(4) Invoice;

(5) Other compliances; and

(6) Compliance with laws unique to
Government contracts.

(c) Tailoring inconsistent with cus-
tomary commercial practice. The con-
tracting officer shall not tailor any
clause or otherwise include any addi-
tional terms or conditions in a solicita-
tion or contract for commercial items
in a manner that is inconsistent with
customary commercial practice for the
item being acquired unless a waiver is
approved in accordance with agency
procedures. The request for waiver
must describe the customary commer-
cial practice found in the marketplace,
support the need to include a term or
condition that is inconsistent with
that practice and include a determina-
tion that use of the customary com-
mercial practice is inconsistent with
the needs of the Government. A waiver
may be requested for an individual or
class of contracts for that specific
item.

(d) Tailoring shall be by addenda to
the solicitation and contract. The con-
tracting officer shall indicate in Block
27a of the SF 1449 if addenda are at-
tached. These addenda may include, for
example, a continuation of the sched-
ule of supplies/services to be acquired
from blocks 18 through 21 of the SF
1449; a continuation of the description
of the supplies/services being acquired;
further elaboration of any other
item(s) on the SF 1449; any other terms
or conditions necessary for the per-
formance of the proposed contract
(such as options, ordering procedures
for indefinite-delivery type contracts,
warranties, contract financing arrange-
ments, etc.).

[60 FR 48241, Sept. 18, 1995, as amended at 61
FR 45772, Aug. 29, 1996; 61 FR 67430, Dec. 20,
1996; 62 FR 264, Jan. 2, 1997]

12.303 Contract format.

Solicitations and contracts for the
acquisition of commercial items pre-
pared using this part 12 shall be assem-
bled, to the maximum extent prac-
ticable, using the following format:

(a) Standard Form (SF) 1449;

(b) Continuation of any block from
SF 1449, such as—
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(1) Block 10 if a price evaluation ad-
justment for small disadvantaged busi-
ness concerns is applicable (the con-
tracting officer shall indicate the per-
centage(s) and applicable line item(s)),
if an incentive subcontracting clause is
used (the contracting officer shall indi-
cate the applicable percentage), or if
set aside for emerging small busi-
nesses;

(2) Block 18B for remittance address;

(3) Block 19 for contract line item
numbers;

(4) Block 20 for schedule of supplies/
services; or

(5) Block 25 for accounting data;

(c) Contract clauses—

(1) 52.212-4, Contract Terms and Con-
ditions—Commercial Items, by ref-
erence (see SF 1449, Block 27a);

(2) Any addendum to 52.212-4; and

(3) 52.212-5, Contract Terms and Con-
ditions Required to Implement Stat-
utes and Executive Orders;

(d) Any contract documents, exhibits
or attachments; and

(e) Solicitation provisions—

(1) 52.212-1, Instructions to Offerors—
Commercial Items, by reference (see
SF 1449, Block 27a);

(2) Any addendum to 52.212-1;

(3) 52.212-2, Evaluation—Commercial
Items, or other description of evalua-
tion factors for award, if used; and

(4) 52.212-3, Offeror Representations
and Certifications—Commercial Items.

[60 FR 48241, Sept. 18, 1995; 60 FR 54817, Oct.
26, 1995; 61 FR 67430, Dec. 20, 1996; 63 FR 35720,
June 30, 1997; 63 FR 36121, July 1, 1998; 64 FR
10536, Mar. 4, 1999; 71 FR 220, Jan. 3, 2006]

Subpart 12.4—Unique Require-
ments Regarding Terms and
Conditions for Commercial
Items

12.401 General.

This subpart provides—

(a) Guidance regarding tailoring of
the paragraphs in the clause at 52.212—
4, Contract Terms and Conditions—
Commercial Items, when the para-
graphs do not reflect the customary
practice for a particular market; and

(b) Guidance on the administration of
contracts for commercial items in
those areas where the terms and condi-
tions in 52.212-4 differ substantially

12.403

from those contained elsewhere in the
FAR.

12.402 Acceptance.

(a) The acceptance paragraph in
52.212-4 is based upon the assumption
that the Government will rely on the
contractor’s assurances that the com-
mercial item tendered for acceptance
conforms to the contract requirements.
The Government inspection of com-
mercial items will not prejudice its
other rights under the acceptance para-
graph. Additionally, although the para-
graph does not address the issue of re-
jection, the Government always has
the right to refuse acceptance of non-
conforming items. This paragraph is
generally appropriate when the Gov-
ernment is acquiring noncomplex com-
mercial items.

(b) Other acceptance procedures may
be more appropriate for the acquisition
of complex commercial items or com-
mercial items used in critical applica-
tions. In such cases, the contracting of-
ficer shall include alternative inspec-
tion procedure(s) in an addendum and
ensure these procedures and the
postaward remedies adequately protect
the interests of the Government. The
contracting officer must carefully ex-
amine the terms and conditions of any
express warranty with regard to the ef-
fect it may have on the Government’s
available postaward remedies (see
12.404).

(c) The acquisition of commercial
items under other circumstances such
as on an ‘“‘as is’’ basis may also require
acceptance procedures different from
those contained in 52.212-4. The con-
tracting officer should consider the ef-
fect the specific circumstances will
have on the acceptance paragraph as
well as other paragraphs of the clause.

12.403 Termination.

(a) General. The clause at 52.212-4 per-
mits the Government to terminate a
contract for commercial items either
for the convenience of the Government
or for cause. However, the paragraphs
in 52.212-4 entitled ‘‘Termination for
the Government’s Convenience’’ and
“Termination for Cause’ contain con-
cepts which differ from those contained
in the termination clauses prescribed
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